IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ARTHUR JONES : CIVIL ACTI ON
V.

JOHN H. DALTOCN, :
Secretary of the Navy : NO. 95-7940

MEMORANDUM and ORDER

Norma L. Shapiro, J. August 11, 1998

Plaintiff Arthur Jones (“Jones”), a fornmer civilian Naval
enpl oyee, filed this action agai nst defendant John H Dalton,
Secretary of the Navy (the “Navy”); he alleged certain
suspensions and term nation of his enploynent were the result of
unl awful race discrimnation® and retaliation for filing previous
discrimnation conplaints with the Navy, pursuant to Title VII of
the Givil Rights Act of 1964, 42 U S.C. § 2000e, et seq.?

After a seven day trial, the jury returned a verdict in
favor of the Navy and agai nst Jones. Jones filed the present
notion for a newtrial or in the alternative to alter or anend
t he judgnent because: 1) the verdict was against the wei ght of
the evidence; 2) the jury was erroneously instructed; and 3) a

guestion asked by defense counsel that was stricken was unduly

1 Jones is bl ack.

2 Jones al so clainmed he was deni ed a perfornmance award and
received a “satisfactory” instead of “outstanding” rating because
of his race and prior EEO filings; the clains based on the
performance award and rating were settled by the parties.



prejudicial. For the reasons stated bel ow, Jones’ notion will be
deni ed.

Dl SCUSSI ON

St andard of Revi ew

A court can grant a newtrial “for any of the reasons for
which new trials have heretofore been granted in actions at |aw
in the courts of the United States.” Fed. R Cv. P. 59(a)(1l).
A new trial may be granted where “the verdict is contrary to the

great weight of the evidence.” Roebuck v. Drexel Univ., 852 F.2d

715, 735 (3d Cir. 1988). A newtrial also is appropriate if the

trial court erred on a matter of law See Klein v. Hollings, 992

F.2d 1285, 1289-90 (3d G r. 1993).

The decision to grant or deny a notion for a newtrial “is
confided alnost entirely to the discretion of the district

court.” Blancha v. Raymark Indus., 972 F.2d 507, 512 (3d Cr.

1992); see Allied Chem Corp. v. Daiflon, Inc., 449 U S. 33, 36

(1980). However, the court’s discretion is nore |limted when
granting a new trial because the jury’'s verdict is against the

wei ght of the evidence. See Hourston v. Harvlan, Inc., 457 F.2d

1105, 1107 (3d Cir. 1972); Lind v. Schenley Indus., Inc., 278

F.2d 79, 90 (3d Cir. 1972), cert. denied, 364 U S. 835 (1960). A

new trial “cannot be granted ... nerely because the court woul d
have wei ghed the evidence differently and reached a different

conclusion.” Markovich v. Bell Helicopter Textron, Inc., 805 F
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Supp. 1231, 1235 (E.D. Pa.), aff'd, 977 F.2d 568 (3d Cir. 1992).
“Such an action effects a denigration of the jury systemand to
the extent that newtrials are granted the judge takes over, if
he does not usurp, the prinme function of the jury as the trier of

facts.” Lind v. Schenley Indus., Inc., 278 F.2d 79, 90 (3d

Cr.), cert. denied, 364 U S. 835 (1960).

A court analyzing a notion for a new trial need not viewthe
evidence in the light nost favorable to the verdict wnner. See

Magee v. General Motors Corp., 213 F.2d 899, 900 (3d Cir. 1954).

If the court finds the verdict is against the great weight of the

evidence, the court may grant a newtrial. See WIlIlianson v.

Consolidated Rail Corp., 926 F.2d 1344, 1353 (3d Cr. 1991); New

Market Inv. Corp. v. Fireman's Fund Ins. Co., 774 F. Supp. 909,

917 (E.D. Pa. 1991).

Under Rule 59(e), a “notion to alter or anmend a judgnent
shall be filed no later than 10 days after entry of judgnent.”
Fed. R Cv. P. 59(e). The rule does not specify grounds for
altering or anending a judgnent, but the notion nust involve
“reconsideration of matters properly enconpassed in a decision on

the nerits.” Osterneck v. Ernst & Wi nney, 489 U S. 169, 174

(1989); see Wiite v. New Hanpshire Dept. of Enploynent Security,

455 U. S. 445, 451 (1982). Rule 59(e) allows a court to vacate a
j udgnment and enter judgrment in favor of the noving party. See

Steward v. Atlantci Refining Co., 235 F.2d 570, 571-72 (3d Cir.
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1956) .
The purpose of a notion to alter or anend a judgnment under
Fed. R Cv. P. 59(e) is to “correct manifest errors of |aw or

fact or to present newy discovered evidence.” Harsco Corp. V.

Zlotnicki, 779 F.2d 906, 909 (3d G r. 1985); see Ruscavage V.

Zuratt, 831 F. Supp. 417, 418 (E.D. Pa. 1993). Mdtions under
Rul e 59(e) should be granted sparingly because of the interests
in finality and conservation of scarce judicial resources.

1. Retaliation Caim

Jones began working for the Navy at the Phil adel phi a Naval
Shipyard (the “Shipyard”) in 1968 as a boiler plant operator.
Jones |l ater was pronoted to the position of personnel staffing
specialist. In Novenber, 1993, Jones was transferred to the
I njury Conpensation Branch in the Enpl oyee/ Labor Rel ations
Di vi sion at the Shipyard.

Wil e working for the Navy, Jones was supervised by the
follow ng individuals: John Conwell (“Conwell”), the Shipyard
Director of Human Resources and ultimate authority over Jones;
Janes Dinsnore (“Dinsnore”), in charge of the Enpl oyee/ Labor
Rel ations Division at the Shipyard and Jones’ second | evel
supervi sor; Jacqueline Anastasia (“Anastasia”), in charge of the
Shi pyard’s I njury Conpensation Branch and Jones’ first line
supervi sor after Novenber, 1993; and Enmly Hudson (“Hudson”),

head of the Shipyard' s Staffing Branch and Jones’ first line
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supervi sor before his transfer to the Injury Conpensati on Branch.
During his years of enploynent with the Navy, Jones’ relationship
with his supervisors resulted in nunmerous conplaints of
di scrim nation based on race and sex and clains of retaliation
for filing these conplaints with the Navy’'s EEO office; sone of
the clains were adjudicated by the Merit Systens Protection Board
(“MSPB”) .

This action asserts the Navy suspended and eventually
term nated himnot for unauthorized absences fromwork but in
retaliation for filing prior EEO Conplaints. Title VII provides:
“I't shall be an unlawful enploynent practice for an enployer to
di scrim nate agai nst any of his enployees ... because he has
opposed any practice nmade an unl awful enploynent practice by this
subchapter.” 42 U S.C. 8§ 2000e-3(a). Filing internal grievances
or EEO conplaints is protected activity under Title VII. See

Barber v. CSX Distribution Servs., 68 F.3d 694, 701-02 (3d G r.

1995); Datis v. Ofice of the Attorney General, No. 96-6969, 1998

W 42267, at *7 (E.D. Pa. Jan. 16, 1998); Cooper-N cholas v. Gty

of Chester, No. 95-6493, 1997 W. 799443, at *5 (E.D. Pa. Dec. 30,

1997).

To show t hat adverse enpl oynent actions were retaliatory and
any other justifications were pretextual, Jones had to prove: 1)
he was engaged in protected activity; 2) he was suspended or

di scharged subsequent to or contenporaneously with such activity;



and 3) a causal link existed between the protected activity and

t he suspensions and di scharge. See Wodson v. Scott Paper Co.,

109 F.3d 913, 920 (3d Cir.), cert. denied, 118 S. C. 299 (1997);

Quiroga v. Hasbro, Inc., 934 F.2d 497, 501 (3d Cir.), cert.

denied, 502 U.S. 940 (1991); Jalil v. Avdel Corp., 873 F.2d 701,

708 (3d Gir. 1989), cert. denied, 493 U S. 1023 (1990).

Jones established a prina facie case of retaliation; the
burden of production then shifted to the Navy to “articul ate sone
| egitimate, non-discrimnatory reason” for the suspensions and

term nati on. McDonnell Douglas Corp. v. Geen, 411 U S. 792, 802

(1973). “The defendant’s burden at this stage is relatively
light: it is satisfied if the defendant articul ates any

|l egitimate reason for the discharge; the defendant need not prove
that the articul ated reason actually notivated the discharge.”
Wodson, 109 F. 3d at 920 n.2. The presunption of discrimnation
then drops, and plaintiff assunmes the burden of proof “both that
t he reason was fal se, and that discrimnation was the real

reason.” St. Mary's Honor Cr. v. Hicks, 509 U S. 502, 512, 519

(1993) (“It is not enough ... to disbelieve the enployer; the
factfinder nust believe the plaintiff’s explanation of
intentional discrimnation.”).

The Navy offered evidence that Jones abused his sick | eave
and fail ed adequately to docunment his clains of nedical

necessity. The Navy introduced evidence that Jones’ requests for
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sick | eave often coincided with a weekend. There was evi dence

t hat once when Jones refused to report for work, he spent the day
trying to repair his autonobile engine although he had been
ordered to report to work by public transportation.

The ulti mate burden of proof was on Jones to establish the
Navy’ s justifications for the suspensions and term nati ons were
fal se and Dinsnore and Conwell were actually notivated by
retaliatory notives.

Al'l the evidence of Dinsnore’'s and Conwel |’ s reasons for
suspendi ng and firing Jones nust be considered in the context of

the entire picture of Jones’ enploynent history. See Andrews V.

Cty of Phila., 895 F.2d 1469, 1484 (3d Cr. 1990). Conwell and

Dinsnore testified the Shipyard was in the mdst of two nmmjor
tasks during 1993 and 1994: conpletion of the U S. S. Kennedy
refurbishing and preparation for the Shipyard closing. It was
necessary for the workforce to work | ong hours and weekends.
(N.T. 4/27/98 at 102, 134-35; N T. 4/29/98 at 26-28, 63-64).
Dinsnore stated that at “a nonment in the Shipyard s history when
we needed everybody avail able, this was an enpl oyee who was j ust
not willing to come to work.” (N T. 4/27/98 at 126). Conwell
testified Jones was “an enployee ... very visibly refusing to
come to work these long hours.” (N T. 4/29/98 at 63-64).
Managenent was concerned with sick | eave abuse; officials

feared that the inpending closure of the base would tenpt



enpl oyees to use sick | eave even though they were not ill.
Controlling sick | eave usage was inportant to the concurrent
efforts to refurbish the Kennedy and continue downsizing. (N T.
4/ 27/ 98 at 135-39; N T. 4/29/98 at 28-31).

Conwel |l and Dinsnore testified they were aware of Jones’
pattern of |eave use when he was first suspended and then
termnated. Not only was his | eave use excessive and often on
either side of a weekend, but also his failure to give them
adequate notice of his absences inposed a “double burden”: they
| ost Jones’ services for the day and were unable to reassign his
work to others. (N T. 4/27/98 at 107-26; N T. 4/28/98 at 68,
126; N.T. 4/29/98 at 40). Dinsnore testified that in 1991, Jones
took 79% of his sick |leave next to a weekend and was out 35.4% of
work days. (N T. 4/27/98 at 114-15). In 1992, 77% of Jones’
sick | eave bordered a weekend and he was out 32.1% of work days.
(N.T. 4/27/98 at 117-18). 1In 1993, 88% of Jones’ sick | eave was
before or after a weekend and he was absent 42% of work days.
(N.T. 4/27/98 at 120-21). 1In 1994, the year of Jones’
termnation, he was absent 44% of work days. (N T. 4/27/98 at
124-26). Dinsnore found this pattern of absences was
“deplorable.” (N T. 4/27/98 at 125).

Dinsnore testified he did not believe Jones took Shipyard
di scipline seriously, and that was a factor in his

recommendations first to suspend and then to fire Jones.
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Di nsnore believed Jones told a co-worker his | eave phil osophy was
“to push the envel ope, and when he’s in trouble, he goes into the
front office and cuts hinself a deal wth the personnel officer.”
(N.T. 4/27/98 at 156-57).

Jones testified he injured his back when he was hit with a
basebal | bat around 1980 and his back bothered hi mever since.
(N.T. 4/21/98 at 72). Anastasia, one of Jones’ supervisors,
testified Jones told her of his back problens and they discussed
ways they both dealt with their back conditions. (N T. 4/29/98
at 145). After each absence attributed to back pain, Jones
present ed nedi cal docunentation to support his claim

Dinsnore, as adm nistrator of the sick | eave plan, had
di scretion in determ ning whether nedi cal docunentation was
sufficient for approved | eave. The sick |eave process was “not a
matter of submitting that form checking this block. The overal
obligation of the |leave admnistrator is to ascertain a
sufficient quantity or quality of nedical information that |eaves
it clear that the enpl oyee was incapacitated for duty on a given
day. So it allows sone discretion and sone flexibility in
exercising that judgnent.” (N T. 4/27/98 at 146). Jones did not
make any request for a special chair, keyboard, foot rest or
ot her accommodati on, other than a handi capped parking spot in
June, 1994. Jones never conpl ained of back pain to Conwell or

Dinsnore while working, (N T. 4/28/98 at 3-4, 40; N T. 4/29/98 at

-0-



32-33); they did not believe Jones’ subjective conplaints of pain
after his absences.

In the nonths | eading to Jones’ first suspension in
February, 1994, he was placed on a letter of requirenent by
Hudson in August, 1993. The letter required Jones to provide
adequat e supporting docunentation each tine he sought sick |eave.
(N.T. 4/27/98 at 142). Jones took sick | eave from Qctober 12
t hrough 15, 1993, immedi ately after Col unbus Day. To support his
claimfor |eave, Jones provided a |eave slip stating sinply:

“l ow back pain.” Jones took sick | eave again on Novenber 12,
1993, imedi ately after Veterans Day. The nedical docunentation
provided no informati on not contained in the October |eave slip,
and Jones was marked AWOL.

Jones was suspended for one day in February, 1994, after
bei ng absent on sick | eave from January 3 through 5, 1994,

i medi ately followng New Year’s Day. This was the third
occasi on since Cctober, 1993, that Jones had taken sick | eave
after a holiday weekend while on a letter of requirenent. Jones
had subm tted nedi cal docunentation that was vague and |isted
only “low back pain,” wthout any specific diagnosis. The

medi cal prescriptions Jones submtted were filled several weeks
after the alleged incapacitating back pain. Jones stated his
nmedi cal condition was so well established that he could get a

nedi cal certificate over the tel ephone w thout even seeing his
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doctor. (N T. 4/28/98 at 13-15; Exs. P-39-17 through P-39-19).
Conwel | and Di nsnore suspected Jones was claimng back pain as a
pretext for extendi ng holiday weekends.

The jury’s conclusion that Jones was not suspended for
retaliatory reasons was not irrational or against the great
wei ght of the evidence. “[T]he nere fact that adverse enpl oynent
action occurs after a conplaint will ordinarily be insufficient
to satisfy the plaintiff’s burden of denonstrating a causal |ink
between the two events.” Robinson, 120 F.3d at 1302; see Delli

Santi v. CNA Ins. Co., 88 F.3d 192, 199 n.10 (3d Gr. 1996);

Valentin v. Crozer-Chester Med. Cir., 986 F. Supp. 292, 304 (E. D

Pa. 1997) (Shapiro, J.).

Even t hough Jones was abusing his sick | eave, Di nsnore
resci nded the August, 1993 letter of requirenent in February,
1994. Jones was then absent from March 28 through April 1, 1994.
Because the absence was greater than three days, Jones was
required to submt nedical docunentation supporting his claim
The doctor’s notes submtted by Jones recited the prior
description of | ow back pain and none indicated Jones had
actual ly been exam ned by a doctor who di agnosed a cause for the
all eged pain. One of the notes stated an x-ray showed no “osseus

joint pathol ogy,” which caused Dinsnore to believe there was no
under | yi ng physi ol ogi cal cause for the alleged back pain. (NT.

4/ 27/ 98 at 64-73; N T. 4/28/98 at 20; Ex. G29; Ex. G30; Ex. G
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31). Conwell testified he approved a five day suspensi on because
he found this absence to be further evidence of |eave abuse and
Jones did not respond to Dinsnore’ s proposed suspensi on by
offering further evidence in support of his alleged back pain.
(N.T. 4/29/98 at 51-52). Based on this evidence, the jury could
rationally find the five day suspension in My, 1994 was not a
retaliatory act for Jones’ EEO filings; its verdict was not

agai nst the great weight of the evidence.

Jones was absent from May 23 through 25, 1994. Dinsnore
testified that upon Jones’ return to work, he provided a nedical
note that was indistinguishable fromthe earlier, vague notes.
The note did not provide a verifiable condition and appeared to
be based on Jones’ subjective conplaints alone. Conwell stated
he was | ooking for “any physical condition which causes pain,”
but Jones did not provide that information. (N T. 4/29/98 at 54-
56). Jones submtted various docunents for Conwell’s review,
many of themrecited alleged regulatory violations being
commtted by Dinsnore and Conwell. Jones provided a letter from
a Dr. Bronberg, an orthopaedi c specialist, who saw Jones on June
1, 1994, one week after the absence. Dr. Bronberg stated Jones
reported back pain since 1986 (not 1980, when Jones clai ns he was
hit by a baseball bat), but not that he had seen an orthopaedic
doctor prior to June, 1994. Conwell concluded that Jones was

usi ng his bad back as an excuse to abuse sick | eave.
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D nsnore proposed Jones’ renoval after Jones left his work
site without perm ssion on June 13, 1994. Jones had inforned a
co-worker but not his superiors where he was going. He was away
for one and one-half hours while talking with his EEO counsel or
and his representative in a personal disciplinary matter. (N T.
4/ 28/ 98 at 30-31). Dinsnore testified that it was standard
shipyard policy to seek perm ssion fromone’'s superior before
| eaving the job site. (N T. 4/28/98 at 31). Dinsnore stated he
had warned Jones he needed perm ssion before | eaving his station
in February, 1994 when Jones had left work and wal ked over a mle
to deliver personal papers instead of using the Shipyard’ s
internal mail system (N T. 4/28/98 at 31-2).

Conwel | testified he considered Jones’ absence from his work
station an “egregious incident,” (N T. 4/29/98 at 58), but in
recognition of Jones’ years of Navy service, decided not to
termnate but to suspend himfor thirty days. The jury’'s verdict
that the thirty day suspension was not retaliatory is not against
the great weight of the evidence.

Conwel | directed his secretary to informJones to report to
himimredi ately upon return fromthe thirty day suspension.
However, Jones reported to the infirmary for back probl ens
i nstead and was absent fromwork for another three days.

D nsnore proposed Jones’ renoval because he was absent for an

addi tional three days upon returning to work after his one nonth
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suspension. Dinsnore found the timng of the sick | eave

suspi cious and the nedical note still did not provide any
information as to the cause of the alleged back pain. (NT.

4/ 28/ 98 at 36-41). Dinsnore found Jones’ behavior to be “a sad
repetition of what had taken place up to that point.” (NT.

4/ 28/ 98 at 36).

Di nsnore al so proposed Jones’ renoval because Jones failed
to report to work on Septenber 29, 1994. Jones stated his
autonobile failed to operate; Dinsnore testified he instructed
Jones’ supervisor, Jordan, to order himto conme to work by public
transportation or be marked AWOL for the day. (N T. 4/27/98 at
94; N.T. 4/28/98 at 41). Jones admtted he knew it was possible
Di nsnmore woul d not approve his absence and mark him AWOL. (N. T.
4/ 22/ 98 at 49, 162). Jordan testified he did tell Jones to
report to work that day, (N T. 4/29/98 at 29), and when Jordan

war ned Jones he woul d be marked AWOL, Jones replied it was “no
big thing, that is standard operating procedure for ne and |
continue to work on the car.” (N T. 4/22/98 at 162).

Di nsnore consi dered Jones’ refusal to report to work to work
on his autonobile to be the “final repudiation of his obligations
to the shipyard.” (N T. 4/28/98 at 42). He testified Jones’
absent eei sm was having an adverse effect on norale in the

Shi pyard and was affecting the tinmely conpletion of projects to

whi ch Jones was assigned. Therefore, Dinsnore proposed to fire
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Jones. (N.T. 4/27/98 at 102-03; N T. 4/28/98 at 44). Conwell

t hen asked three personnel specialists fromthe Ofice of
Cvilian Personnel Managenent to review Jones’ situation. They
all agreed Jones should be renoved before Conwell fired Jones.
(N.T. 4/29/98 at 63-65). The jury’' s verdict that the Navy fired
Jones for reasons other than retaliation for his EEO activity is
not contrary to the great wei ght of the evidence.

The i ssue was not whether Jones had di sabling back pain as
he cl ai ned or whether his doctor’s diagnoses and/or treatnent
wer e adequate; the only issue was whet her Jones was suspended or
fired in retaliation for his conplaints of discrimnation and
retaliation. A fact finder could have found that Jones was
repeatedly suspended and eventually fired in retaliation for
filing numerous EEO conpl ai nts agai nst D nsnore, Conwell and many
others, but the jury verdict that the Navy did not retaliate
against himin violation of Title VII| was not against the great
wei ght of the evidence.

I11. Racial Discrimnation

Jones al so all eged the Navy suspended and term nated him
because of his race. Title VII provides: “It shall be an
unl awf ul enpl oynent practice for an enployer-- (1) to ..

di scharge any individual, or otherwi se to discrimnate against
any individual with respect to his conpensation, ternms,

conditions, or privileges of enploynment, because of such
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i ndi vidual’s race, color, religion, sex, or national origin ....”
42 U.S.C. § 2000e-2(a)(1l). To establish a prim facie case of
intentional discrimnation, a plaintiff nust prove: 1) he was a
menber of a protected class; 2) he was qualified for the job; and
3) he was suspended or discharged while other enployees not in
his protected class were retained. See Jalil, 873 F.2d at 708.
Jones bel onged to a protected class, and, apart fromhis
absences, he was qualified for his jobs.

Jones argues Conwel|l treated Karen Jenks (“Jenks”), a white
enpl oyee, nore favorably even though her sick | eave record was as
poor as his, and the different treatnent of this simlarly
situated co-worker established a prima facie case of racial
discrimnation entitling Jones to judgnent in his favor.

Evi dence of nore favorable treatnent to one co-worker nmay
not be sufficient to establish a prima facie case of race

discrimnation. See Sinpson v. Kay, 142 F.3d 639, 645 (3d Gr.

1998). “This is not to say that evidence of the nore favorable
treatnent of a single nenber of a non-protected group is never
rel evant, but rather that the evidence can not be viewed in a

vacuum” 1d.; see Ezold v. Wolf, Block, Schorr & Solis-Cohen,

983 F.2d 509, 539 (3d Gr. 1992), cert. denied, 510 U S. 826

(1993).
Conwel | did counsel Jenks on her |eave usage, but did not

i ssue her a letter of requirenent, suspend or term nate her for
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excessive sick leave. Conwell testified he treated Jenks
differently because he believed her clains of a thyroid condition
and di gestive problens. Conwell had w tnessed Jenks bur st
through his office to rush to the bathroomto vomt and had
observed her throat swell up like a “bullfrog.” (N T. 4/29/98 at
20-21). Because Conwel |l believed Jenks’ clains of disability, he
did not put her on a letter of requirenent or review her doctor’s
notes. The Navy offered a non-discrimnatory justification for
treating Jenks and Jones differently. The jury’'s decision to
credit Conwel |’ s explanation was not agai nst the great weight of
t he evidence; the verdict on racial discrimnation wll not be
overt ur ned.
V. Jury Instructions

Jones has raised two challenges to the jury instructions.
First, he argues the court’s instruction on the use of exhibits
as direct evidence was m sl eading. Second, he clains the court
did not nmake clear that the jury could find for the plaintiff if
he established a prima facie case and the jury disbelieved the
Navy’' s proffered reasons for the suspensions and term nation.

Jones failed to raise either of these objections at trial.
“No party may assign as error the giving or the failure to give
an instruction unless that party objects thereto before the jury
retires to consider its verdict, stating distinctly the matter

objected to and the grounds of the objection.” Fed. R Gv. P.
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51. A party waives objections to jury instructions not raised at

trial. See Neely v. d ub Med Managenent Servs., Inc., 63 F.3d

166, 200 (3d Gr. 1995) (in banc); Gace v. Mauser-Wrke GVBH

700 F. Supp. 1383, 1388-89 (E.D. Pa. 1988).

At the conclusion of the jury charge, the court asked
plaintiff’s counsel, Rosemarie Rhodes, Esqg. (“Rhodes”) if she had
any objections to the charge. Rhodes asked for clarification of
the word “nore” in the charge on the neani ng of preponderance of
the evidence. The court asked if Rhodes had “anything el se,” and
Rhodes replied, “No. That’s it.” (N T. 5/4/98 at 80-81).
Therefore, the objections now nade were wai ved.

Jones argues the waiver is excused because the instructions

were plain error. See Walters v. Mntec/Int’'l, 758 F.2d 73, 76

(3d Cir. 1985); Jackson & Coker, Inc. v. Lynam 840 F. Supp.

1040, 1048 (E.D. Pa. 1993), aff’'d, 31 F.3d 1172 (1994). Plain
error is one that is “fundanmental and highly prejudicial or if
the instructions are such that the jury is w thout adequate

gui dance on a fundanental question and our failure to consider

the error would result in a mscarriage of justice.” Fashauer v.

New Jersey Transit Rail Operators, 57 F.3d 1269, 1289 (3d GCr.

1995).
Jones argues the court should have included an instruction
on the rel evance of exhibits when offering the charge on direct

and circunstantial evidence. Because plaintiff’s case was based
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in part on exhibits, such as doctor’s certificates, Shipyard
i nstructions and Jones’ history of |eave usage, Jones argues the
court should have instructed the jury that the exhibits
t hensel ves were direct evidence. Specifically, Jones clains the
court should have given the followi ng instruction: “Direct
evidence may al so be in the formof an exhibit, when the fact in
gquestion is its existence or condition.” Pltff.’ s Brief at 18.

“Direct evidence is evidence that proves an ultimate fact in
the case wi thout any process of inference, save ... the
inferences of credibility.” Wodson, 109 F.3d at 930. None of
the exhibits provided direct evidence of the ultimate fact at
issue in this case: whether Conwell and Di nsnore suspended and
fired Jones because of his race or in retaliation for EEO
activities. The exhibits provided circunstantial evidence from
which the jury could have inferred the Navy officials’
nmotivations. It was not an error not to informthe jury they
coul d consider the exhibits as direct evidence when the exhibits
were not, in fact, direct evidence.

The court instructed the jury that the evidence included
“all the exhibits that were received in evidence, regardl ess of
whi ch side introduced them” (N T. 5/4/98 at 61). This was
sufficient in the absence of a request for a nore specific charge
before the jury began its deliberations. Jones has shown no

error, much less plain error, excusing his failure to object to
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the charge at trial.

Jones al so argues the court’s instruction on the plaintiff’s
burden of proof was confusing. “The fact finder’s disbelief of
the reasons put forward by the defendant ... may, together with
the elenments of the prinma facie case, suffice to show intentiona
discrimnation. Thus, rejection of the defendant’s proffered
reasons will permt the trier of fact to infer the ultimte fact

of intentional discrimnation.” St. Mary's Honor Cr., 509 U S

at 511.
The court instructed the jury that they could find the
Navy’ s proffered reasons were pretextual.

Now, the defendant has produced evi dence of a reason

ot her than race, this abuse of sick |eave, and so the
issue for you will be has the plaintiff proved that the
reason that the defendants gave wasn’t the true reason
for the plaintiff’s discharge. W sonetines say is it
a pretext, sonmething thrown out to sort of hide the
real reason. So the questionis, is it nore |likely
than not that the plaintiff’'s race is what caused him
to be di scharged.

(N.T. 5/4/98 at 74). The court continued:

The issue ... in evaluating this [is] whether they
suspended hi m and renoved hi m because they really
believed he was if not either faking his back pain or
using it to his advantage not to report to work or
whet her they were doing it because he was black or in
retaliation, finding an excuse because they wanted to
get rid of himfor filing all these conplaints.

(N.T. 5/4/98 at 77).
The court did not explicitly state that the jury’ s disbelief

of defendant’s proffered reasons coupled with plaintiff’s
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establishing a prima facie case would be sufficient to find in
favor plaintiff, but the charge nakes clear the ultimte question
for the jury was whether it believed defendant suspended and
fired Jones based on race discrimnation or retaliation.

Even if the jury disbelieved the Navy' s articul ated reasons,
it was not required to find in favor of Jones. Jones cannot
conplain of an “isolated error”; one nust “read the jury

instructions as a whole.” Ryder v. Westinghouse Elec. Corp., 128

F.3d 128, 137 (3d Gr. 1997), cert. denied, 118 S. . 1052

(1998). The court instructed the jury not to “single out any one
of nmy instructions, but try to take ny instructions as a whole.”
(N.T. 5/4/98 at 59). The charge as a whol e was neither confusing
nor erroneous. Plaintiff sought no clarification or correction
at the time. Jones is not entitled to a new trial because of the
alleged errors in the jury instructions.
V. Def ense Counsel’s Question to Coradi ne Myers

During cross-exam nation of Coradine Myers (“Mers”),
def ense counsel asked Myers to confirmthat plaintiff’s counse
al so represented her and Goria D xon (“D xon”) in other
discrimnation |lawsuits agai nst the Navy. Defense counsel then
asked: “Do you all have an agreenent to divvy up the proceeds if
anybody wins their cases?” (N T. 4/30/98 at 36). Plaintiff’s
counsel objected to the question; the court sustained the

objection and directed the jury to “disregard that question.”
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(ILd.). Jones now conplains that the question msled the jury by
i nplying that “Jones had not won any of his discrimnation
cases.” Pltff.’ s Brief at 20. It is unclear how a question
concerning an arrangenent anong three plaintiffs to divide an
award to any one of theminplied that Jones was unsuccessful in
his many adm nistrative conplaints to the Navy and in a prior
action decided in his favor; it sinply inplied the witness m ght
be biased in her testinony because of her possible share in any
award to Jones.

The court ruled prior to trial that it would not permt
guestions regarding the outcone of prior EEO conplaints and
evi dence of Jones’ prior civil action would be inadm ssi bl e.
Even if the question were inproper, the court sustained
plaintiff’s objection and directed the jury to disregard the
question; that cured any prejudice that m ght have resulted. The
court will not anmend the judgnent or order a new trial based on a
guestion that was unanswered, ordered to be stricken and
di sregarded by the jury.

CONCLUSI ON

Plaintiff’s notion for a newtrial or to alter or anend the
judgnment will be denied. Plaintiff has not shown the jury’'s
verdict on the race discrimnation and the retaliation clains was
agai nst the great weight of the evidence. The charge considered

inits entirety was not confusing or erroneous even if plaintiff
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had not wai ved objections to the jury charge. Plaintiff is not
entitled to a newtrial based on an unanswered question the jury
was instructed to disregard. The issues in this case were
vigorously disputed and fairly tried by able counsel. There was
nore than adequate evidence to support the jury’'s conclusion in
favor of defendant. |Its verdict should not be set aside because
the plaintiff is convinced it should have reached a contrary
conclusion and was sure the jury would decide in his favor.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARTHUR JONES : CIVIL ACTI ON
V.

JOHN H. DALTOCN, :
Secretary of the Navy : NO. 95-7940

ORDER

AND NOW this 11th day of August, 1998, upon consi deration
of plaintiff’s nmotion for a newtrial or to alter or amend the
judgnent, plaintiff’s addendumin support thereof, defendant’s
response thereto, plaintiff’s reply, and in accordance with the
attached Menorandum it is hereby ORDERED that plaintiff’s notion
for a newtrial or to alter or anend the judgnment is DEN ED

Norma L. Shapiro, J.



